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Issues Presented for Review 

1. Should the petition be dismissed for untimeliness? 

2. Did the District Court lack jurisdiction over an 
action to review issuance of a permit? 

3. Were appellants in fact provided rights to be heard 
which fully comported with statutory and constitu¬ 
tional due process? 

4. Was there proper consultation under the Coordina¬ 
tion Act? 

5. Does the permit in fact provide excellent protection 
for the environment? 

Statement of the Case 

These are two consolidated appeals. The first appeal 
is from an order and judgment of the Honorable Dudley 
B. Bonsai, United States District Judge, reported at 394 
F. Supp. 211, dismissing on jurisdictional grounds an 
action against officials of the United States Environmental 
Protection Agency i “EPA” i and the Department of the 
Interior i “Interior” I .* The action had challenged the 
validity of a permit issued to H & H Land Corp., a 
company in the Heritage Hills of Westchester organiza¬ 
tion (collectively, the “private defendants’’ I, for discharge 
of sewage effluent. The second “appeal” is an original 
petition to review the final decision of EPA in issuing 
the same permit. 


* District Court litigation continues between “appellants” and 
the “private defendants.” 
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Statement of Facts 
Issuance of the Permit 

i rsuant to the National Pollutant Discharge Elim¬ 
ination System ("NPDES”', established by Section 1342 
of the Federal Water Pollution Control Act Amendments 
of 1972 (the "1972 Water Act”), 33 U.S.C. §§ 1251-1376 
iSupp. II, 1972i, Region II of EPA received a permit ap¬ 
plication for a NPDES Permit to discharge pollutants 
from a sewage treatment plant into Brown Brook, in the 
Town of Somers, Westchester County. New York; the appli¬ 
cation was filed on behalf of the Heritage Hills of Westches¬ 
ter organization, a real estate developer, and was received 
on December 27, 1973 (Record of Proceedings before 
EPA (“Admin, record” at 1). The application was 
incident to construction and operation of sewage treat¬ 
ment facilities for a condominium housing development 
then under construction. The permit application was 
given standard consideration for applications of such 
type; it was referred to the New York State Department 
of Environmental Conservation for review and certifica¬ 
tion of the effluent restrictions necessary to assure that 
the permittee’s operation under the permit would comply 
with applicable state water quality standards. On April 
29, 1974, after receipt of New York’s certifica¬ 
tion, public notice of EPA’s tentative determination to 
issue a permit was published in the Peekskill Star (19a),* 
a newspaper which circulates in the affected area but 
which is not the prime source of local news to the area’s 
residents. The notice specified that a permit would be 
issued without a hearing unless there was a request for 
a hearing. Thereafter, on or about June 1, 1974, EPA 

* References to pages prefaced by “A” are to the Appendix 
contained within appellants’ brief; references to pages suffixed by 
"a” are to the federal appellees’ appendix, reproduced with this 
brief. This Court previously allowed the parties to dispense with 
the printing of a separate appendix. 
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received a letter (A12) from petitioner-appellant (“ap¬ 
pellant”) Lyman Kipp which commented adversely on 
Heritage Hills’ construction activities, and sought federal 
investigation, but which did not make reference to the 
pending permit application or request either a hearing 
or notice of any action by EPA. EPA reviewed all let¬ 
ters commenting on the proposed permit issuance or the 
New \ork State certification that the permit would con¬ 
form with State water quality standards (A20), includ¬ 
ing Kipp’s, and determined that they had already been 
adequately responded to by New York State officials (A 
14, et seq.). 

Kipp had previously been allowed to give testimony 
at a hearing on a New York State stream channelization 
permit issued in connection with the construction of the 
effluent treatment plant, and had unsuccessfully sought 
a hearing in connection with the state certification isee 
Al, A2, A12, A22-A23) at which to testify further 
on the same subjects.* EPA determined that Kipp’s 
comments had already been adequately responded to by 
New York State in answering a parallel letter addressed 
to State officials (A14-A15, A16, A22-A28); EPA 
therefore sent no response to Kipp’s letter. No request 
for a hearing having been received by EPA from any 
other party, and no federal or state agency having any 
objections, NPDES Permit No. NY0026891 i the “H&H 
permit” i was issued on July 12 and was mailed to Heri¬ 
tage Hills on July 15, 1974. 

The Permit's Restrictions 

The permit (la I generally includes extremely low 
levels for all categories of effluent limitations. It con¬ 
forms with all statutory or regulatory-required limita¬ 
tions for biochemical oxygen demand I "BOO” i i an index 

v The propriety of New York State actions in connection with 
the permit involved here is not an issue on this appeal. 






of the amount of oxygen removed by decaying organic 
matter in the effluent, and therefore withdrawn from 
use by fish and other faunal, suspended solids (i.e., 
turbidity), fecal coliform < a measurement of the amount 
of potentially harmful bacteria present) and pH la 
measurement of acidity-alkalinity i. The permit includes 
further restrictions requiring the effluent to achieve daily 
arithmetic means for these various substances. A daily 
mean is substantially more stringent than the monthly 
mean generally included in NPDES permits, since it 
allows of practically no variation in output over time. 

Furthermore, in order to satisfy the water quality 
standards of New York State, special restrictions have 
been written into the permit, in addition to those federally 
required. Despite the fact that the portion of Brown 
Brook into which the effluent discharges has been classi¬ 
fied “class C IT i,” the more severe standards for the 
lower part of the brook, which is a “class D” (i.e., “in¬ 
termittent” i stream have been applied. Thus, the H&H 
effluent has been required to conform to intermittent 
stream standards. (A22l. The permit drafters have 
thereby assumed that, at some periods, the H&H effluent 
will be the only fluid in the streambed, with no dilution 
to weaken any deleterious effects from the effluent on 
downstream biota. However, there will in fact generally 
be water in the stream, and resultant dilution. This 
dilution will be extra protection for the environment. 

In addition, the limitations for "BOD” and suspended 
solids have been set at 5 milligrams per liter, consider¬ 
ably below the federal regulatory minimum of 30 milli¬ 
grams per liter. The 5 mg./l. suspended solid limitation 
is on extra precaution not required by the State inter¬ 
mittent stream policy requirements. 

Also, in order to attain the permit’s low fecal coliform 
levels, the effluent is required to be thoroughly chlorinated. 
However, in order to prevent any damage from the 
chlorine, an extremely low chlorine limitation for the 
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effluent has been required; an even lower chlorine level 
has been required to be achieved in the receiving stream 
(20ai. Since the stream has been deemed to be inter¬ 
mittent, these restrictions ensure that practically no 
chlorine will ever be present in the effluent. 

There are also stringent limitations for oxygenation of 
the effluent so as to increase the amount of dissolved oxygen 
to be present in the effluent <and therefore available to 
faur.a), and which prescribe the maximum amount of 
ammonia and phosphorous, in order to prevent the eutro- 
ficatioi* which appellants so vocally fear. Settleable solids 
( i.e. silt i have also been tightly restricted. 

Finally, there are elaborate self-monitoring, record 
keeping, and reporting conditions, structural fail-safe de¬ 
vice requirements, and other provisions inserted in the 
permit to ensure that the H&H Corp. waste treatment 
facility will attain effluent limitations for its discharge 
that few plants, new or old, are ever required to attain, 
and that practically none but the most modern plants can 
hope to meet. 

Appellants' Knowledge of the Issuance of the Permit 

According to appellants ( petition for review para. 14), 
Sun Enterprises and Kipp learned of the issuance of the 
permit during August, 1974, and received a copy of it 
through Kipp’s then counsel on September 19, 1974; 
Southern New York Fish and Game Association, Inc. and 
Homan learned f it by October, 1974. Thus, Sun and 
Kipp learned of the permit well within 90 days of its 
issuance, while Southern N.Y. and Homan learned of it 
approximately 90 days after its issuance. 

No legal action to review the permit was : nitiated 
until January 8, 1975, more than 90 days after Sun and 
Kipp had received notice, and approximately 90 days 
after Southern N.Y. and Homan had received notice; 
this was 6 months after the permit had been issued. The 
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action taken was a suit in the District Court; that Court 
(Honorable Dudley B. Bonsai) held on May 9, 1975, 
that it lacked jurisdiction over this claim and that a 
NPDES permit must be reviewed, if at all, on a direct 
petition to the Court of Appeals. On July 31, 1975, 
almost a year after the permit had been issued, appellants 
filed the present petition for review, which has been 
consolidated with an appeal from Judge Bonsai’s decision 


ARGUMENT 
POINT I 

Appellants have Disregarded the Proper Pro¬ 
cedures for Review of Issuance of a NPDES Permit. 

A. This petition is time-barred. 

Section 509ibi(li of the Water Act, 33 U.S.C. 
S 1309 • b • < 1 1 1 1972 1 , is a statute of limitations and 

divests the Court of Appea 1 of jurisdiction unless the 
petition is timely filed. Peabody Coal v. Train, 518 
F.2d 940 16 th Cir. 1975); see a'so Oljato Chapter 
of Navajo Tribe V. Train, 515 F.2d 654, 659 

(D.C. Cir. 1975) (“Oljato”). Timeliness consists in 
filing the petition within 90 days of the issuance of the 
permit complained of, unless the petition is based solely 
on grounds which arose more than 90 days after issuance 
of the permit. In this regard the statute resembles vari¬ 
ous other statutes setting short limitations periods for 
Court of Appeals review of final agency action. See 
Oljato, supra, 515 F.2d at 695 n. 6; see also Associated 
Industries of N.Y. State , Inc. v. United States Dept, of 
Labor, 487 F.2d 342, 345 n. 1 (2d Cir. 1973). 

1 Appellees’ motion to dismiss the petition as untimely was 
denied by this Court without prejudice to renewal at the present 
time. 
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Section 1369 < b) (1 > (1972 > is clearly a statute of 
limitations in the traditional sense. The section, as first 
drafted by the Senate Committee on Public Works, pro¬ 
vided for review in the Court of Appeals within 30 days 
of the issuance of the permit. Senate Report < Public 
Works Committee* No. 92-414, October 28, 1971 [to ac¬ 
company S. 2770), 1972 U.S. Code Cong. & Admin. News 
3008, 3751. In this it followed the review provisions of 
the Clean Air Act Amendments of 1970, 42 U.S.C. $ 1857, 
which was the major procedural model for the Water Act 
draftsmen. It passed the Senate in this form. Section 
1369(b) as amended by the House of Representatives 
provided for judicial review of administrative grants of 
permits in “the district court of the United States for 
the district in which the person resides or transacts busi¬ 
ness,” also within 30 days of issuance. House Report 
(Public Works Committee) No. 92-911, March 11, 1972 
[to accompany H.R. 118901 (U.S. Govt. Printing Office*, 
at 58. Such district court review would necessarily entail 
further review by a court of appeals before final de¬ 
termination of the validity of any NPDES permit. 

The language directing review to the courts of appeals 
was reinstated in the statute as enacted when the Senate 
Conference Committee substitute was adopted in prefer¬ 
ence to the House bill. Senate Conference Report No. 92- 
1236, September 28, 1972 [to accompany S. 22701, 1972 
U.S. Code Cong. & Admin. News 3776, 3825 (the “Con¬ 
ference Report”). The Conference Report, explaining 
the steps taken to resolve the differences between the Sen¬ 
ate and House versions, documents the evident compro¬ 
mise which was achieved: the court of appeals review 
procedure was retained, but the limitation period was ex¬ 
tended by 60 days, to provide 90 days after issuance of 
a permit for a petition for review. See the Conference 
Report, 1972 U.S. Code Cong. & Admin. News at 3825. 


\. 
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It is clear from this history that the 90 day period 
eventually adopted was intended to be an outer limit to 
be strictly enforced. In addition, review of the statute 
as a whole leads to the conclusion that the Congress, after 
having provided elaborate administrative due process re¬ 
quirements before a permit could be issued, was deter¬ 
mined that a permit would be a vehicle for enforcement 
and regulation, not dilatory litigation such as that in¬ 
volved here. As was stated in Peabody Coal V. Train, 
supra, 518 F.2d at 942-943: 

The legislative history of this Act shows that 
Congress desired a clear and prompt time schedule 
for applications for judicial review. . . . 

We believe the sense of urgency concerning 
environmental protection portrayed in the Act we 
now construe was equally present in the Clean Air 
Act, See 42 U.S.C. §§ 1857 and 1857h-5(b) (1) 
(1970), and that cases enforcing the statutory 
time limits contained therein are precedent for 
our present decision. Granite City Sieel Co. v. 
EPA, 501 F.2d 925 (7th Cir. 1974). See also 
Union Electric Co. v. EPA, [515 F.2d 206 (8th 
Cir. 1975*1; Getty Oil Co. * Eastern Operations) 
v. Ruckelshans, 467 F.2d 349 (3d Cir. 1972), cert, 
denied, 409 U.S. 1125 (1973 *. 

The court then dismissed a petition filed 92 days after 
the action sought to be reviewed. 3 

1 The drafters of the Water Act explicitly eliminated any re¬ 
quirement tor a "NEPA” study before issuance of a permit, 33 
U.S.C. § 1371. Furthermore, they drafted several provisions, such 
as 33 U.S.C. § 1342(d)(2), which give the Administrator of EPA 
a veto which will be lost if not utilized within a short time period. 
The consistent thread in these various provisions is the determina¬ 
tion to eliminate anything which would result in excessive or un¬ 
predictable delay in permit issuance. 

: Appellants’ claim to the contrary notwithstanding, Peabody 
LFootnote continued on following page] 
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The present petition, recognizing its obvious tardiness, 
states that it is in fact based solely on grounds which 
arose more than 90 days after the date of issuance. 
However, the various grounds alleged in the petition 
were known to appellants within 90 days of issuance of 
the permit, and on most grounds before the issuance of 
the permit. 

Appellants’ first “new” ground is the alleged wrongful 
failure by EPA to give them notice of its proposal to 
issue the permit and consequent loss of an opportunity for 
a hearing before EPA prior to issuance. 4 However, two 
appellees had actual notice, and all appellees are there¬ 
fore charged with knowledge of this fact as of August or 
September of 1974, within 90 days after issuance of the 
permit. It was approximately a year later when they 
first sought to petition this Court. 

Appellants also imply that their delay is excused by 
the fact that they only learned of the existence of an 
alleged failure—by the Department of the Interior, not 
EPA—to fulfill its obligation of consultation under the 
Fish and Wildlife Coordination Act, 16 U.S.C. 661 
et aeq. < the "Coordination Act”), when the District Court 
action was begun. Even assuming that EPA had an 
obligation to enforce the statute against a reluctant De¬ 
partment of the Interior, this is not a ground arising 
more than 90 days after the permit issuance. Interior’s 
"no comment" response, dated May 19. 1974, was a part 
of the administrative record < A17» and was available 
for appellants’ inspection at any time. 

Coal v. Train is directly on point. In fact, since a state-wide plan 
rather than a single permit was involved in Prabody, there were 
greater equitable reasons for the retention of jurisdiction to review 
the propriety of the administrative action. 

' We discuss the merits of this issue in Point II, infra. 

This issue is discussed in Point III, infra. 
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Another allegedly new ground for review, the alleged 
violation of EPA wetland regulations, depends upon inter¬ 
pretation of pre-existing laws which must be deemed to 
have been known to appellants when their counsel first 
received word of the permit’s issuance. 

Finally, what appears to be appellants’ prime con¬ 
tention in their petition, that EPA failed to consider the 
impact of the permitted discharge on the waters and 
wetlands downstream of the effluent point in its evalua¬ 
tion of the permit application, is not a newly arising 
ground for review. Appellants, as riparian owners and 
conservationists, claim that operations under the permit 
will violate the requirements of the Water Act, with re¬ 
sultant environmental degradation. But the alleged effect 
of Heritage Hills’ operation was wholly predictable and 
was in fact brought to EPA’s attention by appellant 
Kipp over a year ago. Appellants themselves admit that 
this alleged degradation was anticipated by them on 
April 5. 1974 i petition for review para. 251. It would 
wholly defeat the purpose of the statute to accept the 
bold proposition that grounds to contest a NPDES permit 
“arise” only after the permittee begins to discharge 
effluent pursuant to the permit. The untenable corollary 
would be that many NPDES permits could not be re¬ 
viewed until months or years after their issuance. This 
would run directly counter to the Congressional intent 
in enacting this section. Cf. Union Electric Co. v. EPA, 
515 F.2d 206, 219-220 (8th Cir. 1975). 

The congressional intent in this provision was to 
prevent environmental degradation caused by rigid ad¬ 
herence to outmoded theories in the face of new scientific 
or other information. The Congress was attempting to 
avoid freezing of administrative action which, although 
based on the best knowledge available at the time, was 
subsequently determined to be erroneous on the basis of 
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information derived from further scientific advances. 
Furtherance of the Water Act's goals would then require 
review of the previous determination, either by EPA, or 
by the Court if EPA should refuse. As the Eignth Cir¬ 
cuit stated with respect to the closely analogous provision 
in Section 307 • b» 'It of the Clean Air Act Amendments 
of 1970, 42 U.S.C. § 1857h-5<bull: 

We believe that the significant new information 
to which Congress referred must relate to the 
protection of the public health or environmental 
quality . . . Union Electric Co. v. EPA, supra, 515 
F.2d at 219. 

New grounds must first be brought to the attention 
of the Administrator of EPA. Only if he refuses to act 
on that new evidence can review be sought in the Court 
of Appeals, and that review would be of his refusal to 
act on the basis of the new information, not of the 
propriety of the original determination on the original 
record. Presentation of the “new grounds” to the appel¬ 
late court in the first instance would require it to act 
without a reviewable record and to compel it to engage 
in fact-finding for which it is not equipped. Union Elec¬ 
tric Co. v. EPA. supra, 515 F.2d at 220; Oljato, supra, 
515 F.2d at 659 ff. 

No formal notice was ever given to EPA of any 
“new” grounds for reconsideration of its action in issuing 
a permit. Oljato, supra, 515 F.2d 667. All that occurred 
was an informal query through counsel ask'ng whether 
EPA would voluntarily accept a remand for the purpose 
of conducting the hearing which had not been held prior 
to issuance of the permit. EPA declined to do so in the 
absence of the consent of all parties, and the permittee 
declined to consent. The District Court litigation was not 
“notice”; rather, it was a deliberately chosen and clear 
alternative to the inception of new administrative pro- 


/ 
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ceedings by the giving of notice. Appellants’ failure to 
present their alleged new grounds to EPA precludes them 
from raising these grounds at this time. 

The statute of limitations requires any petition filed 
more than 90 days after issuance of a permit to be based 
solely upon grounds arising within 90 days of issuance. 
All of the allegedly “new” grounds predate the permit.* 
Moreover, appellants have failed to make the adminis¬ 
trative record required for review of the refusal to con¬ 
sider allegedly new grounds. The petition must there¬ 
fore be dismissed. 7 

• If this Court should find that one ground for review of the 
permit’s issuance is “new” and should also find that it was prop¬ 
erly presented to the Administrator and that a remand is required 
for proper consideration of the issue, the Court should still affirm 
EPA’s right to disregard the “old" grounds on remand, irrespec¬ 
tive of whether they had previously been presented ♦ > EPA. To do 
otherwise would be to ignore the restriction placed by the use of 
the word, "solely,” in the statute. 

7 All of the grounds for review of the issuance of the permit 
alleged in the petition were presented to the District Court in an 
unsuccessful attempt to invoke its jurisdiction begun in January 
of 1975. Appellants deliberately refrained from filing the present 
petition until after completion of their District Court litigation. 
Thus, the period of time within which the statutorily prescribed 
review procedure was deliberately ignored amounts to more than 
nine months over and beyond the expiration date of the statute of 
limitations. The private defendants, who have expended large 
sums of money in reliance upon the permit, are obviously preju¬ 
diced by this delay. The Congressional intent is also frustrated, 
because the national interest in immediate determination of issues 
involving environmental quality has been obstructed. Therefore, 
assuming that the statute of limitations is for some reason ruled 
inapplicable, the petition is still dismissible because of appellants' 
laches. But see A56-A57. 

This is not a case in which the plaintiffs failed to bring suit 
for an injunction against construction i which had not yet begun); 
rather, appellants deliberately invoked the wrong Court’s jurisdic¬ 
tion. in the teeth of defendants’ assertion of exclusive jurisdiction 
in the Court of Appeals, while construction was underway. Contrast 
Stiubiny V. Brine gar, oil F.2d 489 (2d Cir. 1975). 
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B. The District Court correctly ruled that it 
lacked jurisdiction 

Section 509 of the Water Act, 33 U.S.C. $ 1309 119721, 
provides for original review in the Court of Appeals of 
EPA’s action in issuing a NPDES permit. 

Appellants contend that the Water Act establishes 
concurrent jurisdiction in the District Court, and have 
also cited several other statutes as laying jurisdiction 
there. All of these arguments were presented to and 
rejected by the District Court. That Court noted that 
there is a strong presumption against the availability 
of simultaneous review in the district and appellate 
courts; the Court also observed that there is no section 
of the Water Act which could be said to establish district 
court jurisdiction. Finally, the Court examined each of 
the purported bases of jurisdiction and found each lack¬ 
ing. In all these determinations the District Court was 
eminently correct, and should be affirmed. 

It is well-established that, where Congress has spe¬ 
cifically designated the Court of Appeals for judicial 
review of administrative action, absent extraordinary 
conditions/ that forum is exclusive. Anaconda Co. v. 
Ruckelshaus , 482 F.2d 1301, 1304-1305 110th Cir. 19731 ; 
(Jljato, supra, 515 F.2d at 600. Thus, the establishment 
of a direct appellate judicial review section in the Water 
Act is sufficient Congressional action to oust otherwise 
allegedly existing general equity, mandamus, or federal 
question jurisdiction of the District Court. 

The reservation of rights to litigants granted else¬ 
where in Section 505(cl, 33 U.S.C. $1365tel (1972*, 
does not affect this result. That subsection merely pro- 


s The running of the limitations period could not itself be 
such an “extraordinary condition” without undermining the con¬ 
ceptual validity of any statute of limitations. 
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vides that the rights in Section 505 are in addition to 
and not in replacement of rights granted in other statutes 
or at common law. But Section 505 is entitled, and 
deals only with, citizen suits. It allows suits against 
persons or agencies, other than EPA, which are in 
violation of an effluent standard or limitation or an 
order in respect thereto. It also allows suits against 
the Administrator of EPA for failure to perform a 
nond'.scretionary duty. There is no equivalent reserva¬ 
tion of rights in Section 509. See generally Natural 
Re&nirces Defense Council, Inc. v. Callaivay, — F.2d 
—, — E.L.R. —, 8 E.R.C. 1273, 1276 (Dkt. No. 75-7048) 

12d Cir. Sept. 9, 1975); Natural Resources Defense 
Council, Inc. v. Train, 510 F.2d 692, 698-703 (D.C. Cir. 
19751. Inasmuch as no citizen suit jurisdiction against 
EPA ever existed in the District Court under 33 U.S.C. 

S 1365 1 a i 11972 >, neither that section nor the savings 
clause of Section 1365 < e i provides a jurisdictional basis 
for the District Court action. 

Plainly, since this is a suit against EPA, the exist¬ 
ence of an “effluent standard or limitation” or order, 
whether violated or not, is of r.o benefit to appellants. 9 
If appellants are seeking review’ of EPA s action in 
approving or promulgating any alleged effluent limita¬ 
tions. 33 U.S.C. § 1369<b* (H <B> (1972) designates the 
Court of Appeals as the appropriate reviewing forum, 
and appellants are met w’ith the same statute of limita¬ 
tions that they already face. 

On the other hand, if appellents are alleging that the 
Administrator failed to perform a nondisci etionai j duty, 
the only duties involved here are in connection with the 

“ As the District Court noted, the only effluent limitations 
alleged in the amended complaint to have been violated by the 
private appellants, not EPA. are those in the permit itself. Appen¬ 
dix at A37-A38. These would be reviewable in any event on 
review of the permit in the Court of Appeals, had the petition 
been timely. 






issuance of the NPDES permit. 10 These duties, the 
setting of effluent limitations, the requesting and receiv¬ 
ing of state certification and Interior and Corps of Engi¬ 
neers consultation, the publishing of notices, and the re¬ 
viewing of comments, were performed. This is not a 
failure to act, but affirmative action. And it is action 
which the statute specifically provides may only be chal¬ 
lenged in the Court of Appeals. See Oljato, supra, 515 
F.2d at 659. 

Appellants allege an alternative statutory basis for 
District Court suoject matter jurisdiction in the Adminis¬ 
trative Procedure Act, 5 U.S.C. S 701 H seq. (the 
“APA”>. Even assuming that the APA is an independ¬ 
ent source of district court jurisdiction to review the 
actions of administrative agencies, but see Aguayo v. 
Richardson, 473 F.2d 1092, 1101-1102 (2d Cir. 1973), 
cert, denied, 414 U.S. 146 (1974), it does not apply to 
the actions sought to be reviewed herein. Section 10(c) 
of the APA, 5 U.S.C. $ 704. indicates when an agency 
action is reviewable in the district court: 

Agency action made reviewable by statute and 
final agency action for which there is no other ade¬ 
quate remedy in a court are subject to judicial 
review. (emphasis supplied). 

Therefore, before the APA can become an independ¬ 
ent basis of jurisdiction to review EPA’s issuance of 
the H&H permit, there must be “no other adequate 
remedy in a court.” Since Section 509 of the Water 
Act, 33 U.S.C. 1369(b) < 1» (1972 t, provides an adequate 
exclusive remedy by review in the Court of Appeals, 
APA jurisdiction remains dormant. See Oljato, supra, 
515 F.2d at 663." 

10 Alleged failures to perform these duties properly are dis¬ 
cussed infra. 

"Alleged jurisdiction directly under the Coordination Act or 
under EPA’s wetlands regulations are discussed, respectively, in 

Points III and IV. 




There is no presumption in favor of federal juris¬ 
diction. Preston v. Purtell, 410 F.2d 234 (7th Cir. 
1969». Appellants have clearly failed to meet their 
burden of demonstrating the existence of district court 
jurisdiction. McNutt v. General Motors Acceptance 
Corp., 298 U.S. 178, 189 (1936 i. 

POINT II 

The Requirements of Due Process Have Been 
Satisfied. 

Appellants claim that EPA wrongfully ignored their 
request for notice of its intent to issue a permit, and 
also that EPA’s method of gi\ing published notice worked 
to their prejudice. Specifically, they charge that the 
selection by EPA of a newspaper with a relatively “thin” 
circulation in Somers for publication of EPA’s notice of 
intent to issue a permit prevented them from making 
a timely response. This is claimed to have violated 
EPA’s own regulations, the statute, and appellants’ con¬ 
stitutional rights to due process, and to have rendered 
the permit as issued void. Appellants are in error; 
notice was quite adequate. In any event, the remedy 
sought is grossly excessive. 12 

The short answer to the claim that their request for 
notice was ignored is that the document they refer to as 
a request for notice in fact was not such. The May 28 
letter from Kipp to EPA contained general comments, 

'-’We are advised that the private appellees will discuss the 
significance of the fact that the appellants litigated many f not 
all of the substantive issues now sought to be raised in a hearing 
before EPA in previous New York State administrative hearings. 
We will therefore not address this issue here, so as to avo id duplica¬ 
tion. Our failure to address the issue, however, should not be 
deemed a waiver or denigration of the significance of the point. 
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and generated an internal memorandum (A.151 on the 
question of whether or not to reply. But it contained 
no specific request for notice, nor grounds to infer one. 

A. There was no violation of Constitutional 
due process 

Schroeder v. City of New York, 371 U.S. 208 (19621, 
relied upon by appellants, generally explains the Constitu¬ 
tional due process requirements regarding the giving of 
notice of imminent governmental action: 

Notice by publication is not enough with re¬ 
spect to a person whose name and address are 
known or very easily ascertainable and whose 
legally protected interests are directly affected by 
the proceedings in question. Id. at 212-213 (em¬ 
phasis supplied I. 

Two questions must therefore be answered: first, as 
to each appellant, whether he or it is a “person” whose 
name and address are known or very easily ascertainable, 
and second, whether the interests of any such ascertain¬ 
able persons are directly affected. 

Appellant Homan is a tenant of Kipp’s who, along 
with t he other members of appellant Southern New York 
Fish and Game Association, is allowed by Kipp or Sun 
to enter on the allegedly affected property. We submit 
that their "interests” are sufficiently intangible to be 
extremely difficult of ascertainment. "Appellants” Brown 
Brook and No Bottom Marsh are not legal entities and 
are therefore not “persons.” Published notice is there¬ 
fore constitutionally sufficient for these four appellants. 

As regards appellant Kipp, his interest is essentially 
as president of appellant Sun Enterprises, Ltd., and is 
therefore subsumed in Sun’s interest. Sun itself is one 
of the landlords in the vicinity of the private appellees’ 
property. The size of that property is large; the record 
is devoid of information regarding either the number of 
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contiguous landowners to the private appellants’ property, 
or the number of riparian owners of land on or abutting 
Brown Brook downstream of that property. 

In Schroeder v. City of Neiv York, supra, the Supreme 
Court required New York City to make some attempt to 
give riparian owners actual notice, beyond mere publica¬ 
tion and posting of notice, before it could acquire certain 
waters as part of its municipal water supply. However, 
Schroeder’s interest was much more easily identifiable 
than is Sun’s—Schroeder w r as a riparian owner of prop¬ 
erty on the Neversink, a major river, which acts as a 
property divider. Brown Brook, on the other hand, is so 
small as to be unidentifiable at points on Sun’s land (Car¬ 
denas affidavit of 2 23 75 (in opposition to summary judg¬ 
ment motion, etc.) para. 3C.). Furthermore, the record 
in Schroeder apparently demonstrated that tax and deed 
records contained all information necessary to discover 
the identities and locations of all the interested parties, 
while the present record is devoid of any indication of the 
nature of local property records and the difficulty in de¬ 
termining from those records the land which is in fact 
riparian land. It simply cannot be stated that Sun’s 
identity was easily ascertainable. 13 


1 Sun may claim that it was in fact easily identifiable, because 
of the correspondence by Kipp to EPA and New York State. 
However, this does not detract from the argument that the class 
of persons of which Sun was one is not sufficiently easily iden¬ 
tifiable for due process to require actual notice to the class. And 
there was no reason to treat those who had previously expressed 
views to EPA differently from those who had not. Rather, absent 
an affirmative request for notice (which EPA was by regulation 
obligated to grant), it was reasonable to presume that persons 
expressing written views without requesting notice of the oppor¬ 
tunity for a hearing were writing in lieu of testifying. The reg¬ 
ulations in force at the time allowed a choice between submitting 
written comments or requesting a hearing. See 38 Fed. Reg. 
13528 1353G (May 22, 1973), 10 C.F.R. 125.32(b)(1) (July 1, 
1974). See also fn. 14 at 22, infra. This was the presumption 
which was actually made with respect to Kinp and Sun (see A16, 
see also 19a). 
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Nevertheless, assuming (but not conceding i that Sun 
or Kipp is easily ascertainable, the question remains 
whether their interests are directly affected. Schroeder 
herself was directly affected because she and her neighbors 
were to have their water supply reduced in what is a 
water-poor area, thereby possibly limiting the potential 
alternate uses of their property. They were to be made 
subject to tampering with the Neversink in a way which 
might substantially erode its water quality. And what 
must have been the single most important feature in mak¬ 
ing their property valuable—a full, free-flowing river— 
was to be reduced or eliminated. Thus, there was what 
amounted to a municipal condemnation of a legally-recog¬ 
nized interest in land. 

Sun has suffered no such loss. The only claimed loss 
is that, over a long time, private action under public reg¬ 
ulation might allow eutrofication to set in, or Sun’s ac- 
quifer to be contaminated, or to be generally thougnt to 
be contaminated, with resultant restrictions in the pos¬ 
sible use and diminution of the value of the Sun land. 
There has been no estimate even by appellants' profes¬ 
sional affiants regarding the amount of time required for 
the anticipated degradation to set in, and in fact it ap¬ 
pears to be beyond present scientific capabilities to deter¬ 
mine this issue with any precision. Sun’s alleged impend¬ 
ing damages are obviously speculative, and may be mini¬ 
mized by the time Sun is ready to develop its land by 
<1) failure of the threatened physical harm to materialize, 
(2) recovery of compensatory damages in a state-court 
litigation between the private parties, or 13 > increased 
public knowledge regarding the reliability and efficiency 
of a modern treatment plant such as that of the private 
appellees. 


The federal action herein is the issuance of one of 
literally dozens of permits required to allow construction 
and operation of a vast condominium development, and 
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was never intended to be a vehicle for review of the pro¬ 
priety of that entire project i see, e.g., affidavit of Nicholas 
Robinson, Noxember 13, 19/5, para. 25). The permit was 
merely to allow certain highly purified effluent to enter 
into a particular streambed at a particular point, as 
opposed to an alternative discharge point, or discharge 
into a neighboring stream, or discharge after somewhat 
more, less, or different treatment of the effluent. The 
purpose ot the notice was not to advise owners that their 
property interests were being affected and that they might 
obtain compensation if a timely petition was filed, as in 
Schroeder. In fact, the permit explicitly avoids affecting 
piixate riparian rights (6a). Rather, notice was merely 
to obtain the comments of the local environmentally- 
interested persons. 

In short, the effect of the permit on Sun’s interest is 
anything but “direct.” It is, if not actually remote, at 
least sufficiently indirect so that an attempt at actual 
notice is not constitutionally required. 

B. EPA's notice satisfied both the statute and 
EPA regulations. 

As appellants note, the Water Act merely provides 
that notice of some sort of the opportunity for a public 
hearing prior to issuance of a NPDES permit must be 
given, and directs EPA to prescribe the particular form 
of notice required. EPA’s regulations, insofar as is 
relevant, require publication 

in local newspapers and periodicals, or if appro¬ 
priate, in a daily newspaper of general circulation, 
except that public notice of hearings shall be pub¬ 
lished in at least one newspaper of general circula¬ 
tion within the geographical area of the dis¬ 
charge . . , 14 


" 40 C.F.R. § 125.32 /July 1. 1074). The regulations in force 
on April 29, 1974, when the notice was actually given, are found 

[Footnote continued on following page] 




22 


Appellants’ claim that it was impermissible to utilize 
a daily newspaper with a reported circulation of 67 (their 
figure) instead of other newspapers with higher circula¬ 
tion figures founders on a misunderstanding of the signi¬ 
ficance of the term, "general circulation.” ' Appellants 
seem to believe that the term means the newspaper with 
greatest circulation on the affected area, or else the 
“official” newspaper. It means nothing of the sort. 
Rather, "general circulation” merely means 

"a publication containing matters of general public 
interest as distinguished from trade journals cater¬ 
ing to a special class of people ...” 

Barrett v. Cuskellij, 275 N.Y.S. 2d 280, 284, 52 iVisc. 2d 
250 (Sup. Ct. N.Y. 1966i, affd., 279 N.Y. Supp. 2d 380, 
28 App. Div. 2d 532 t2nd Dept. 1967». In the circum- 


:it 38 Fed. Reg. 13536 (May 22. 1973); these are in all material 
respects identical. Appellants’ paraphrase of the regulations (brief 
at 22 i is inaccurate in the transposition of “the” for “a” and in 
interpolation of the word, "local.” in their phrase, “publication in 
the local newspaper of general circulation.” The regulations are 
correctly quoted in the legal addendum to their brief (brief at 65- 
661 . On July 24. 1974. the regulations were amended without 
changing the notice provisions but to provide that all persons 
commenting on the draft permit would receive a copy of the final 
permit and notice of the opportunity for a hearing. 39 Fed. Reg. 
27081. This change was dictated '>» change in the adjudicatory 
hearing procedure. Inasmuch as Kipp did not comment on the 
draft permit, even under these new regulations he would not 
have been entitled to a copy of the final permit. 

>■' Appellants’ contention (brief at 12-13), that the record does 
not establish that any notice was given misreads both the record 
and the applicable law. First, it was incumbent upon appellants 
as challenges of agency action to prove that notice was not given. 
Second, the federal appellees submitted two affidavits clearly stating 
that notice was given. We possess and are prepared to hand up 
at argument a copy of the relevant issue of the newspaper, with 
the printed notice appearing inside. 
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stances ol the case, notice was properly published. Hankers 
Trust Co. v. Tcrll, 231 N.Y.S. 2d 374, 376, 35 Misc. 2d 
83o (Sup. Ct. N.Y. 1962); Gampel v. Burlington Indus¬ 
tries, Inc., 252 N.Y.S. 2d 500, 43 Misc. 2d 820 (Sup Ct 
N.Y. 1964) « P 

In any event, appellants did receive actual notice of 
the issuance of the permit before the running of the 
statute. Even if appellants had been precluded from 
requesting a pre-issuance hearing, they have not sought a 
post-issuance hearing to present what are now alleged to 
be “new'' grounds for revision or revocation of the permit. 
The\ therefore cannot justify an injunction voiding the 
permit. 


POINT III 

There has been no failure to consult the Depart¬ 
ment of the Interior. 

Appellants claim that EPA and Interior have failed 
to undertake a mandated duty of consultation under the 
Fish and Wildlife Coordination Act, and that this alleged 
violation requires nullification of the permit and a re¬ 
mand for proper consultation. In fact, there was no such 
failure and there should be no such consequences. 

The uncontroverted facts demonstrate that E.P.A. did, 
in accordance with its routine practice, mail a copy of 
the proposed permit to the appropriate Interior office. 
However, Interior merely acknowledged receipt, and did 
not make any substantive evaluation of the permit. The 

1,1 Appellants’ contention that the failure to follow the alleged 
man tes of the Fish and WildliK Coordination Act, 16 U.S.C. 
>,§601 ct sc//., was also a violation of due process, is responded 
to in Point III. infra. Their contention that EPA’s alleged fail¬ 
ure to follow its wetlands regulations violates due process is re¬ 
sponded to in Point IV, infra. 
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District Court held that this nevertheless satisfied the 
requirement of the Coordination Act. However, even if 
it did not, the Act gives appellants no private right of 
action within which to obtain review of the alleged non- 
compliance.' Furthermore, even if there is a private 
right of action, it does not reach the specific wrong al¬ 
leged herein. Finally, even if the sanction of voiding 
the permit and remanding to EPA were otherwise applic¬ 
able, it is a discretionary remedy. The constraints under 
which the agencies involved are operating, and the well- 
founded reliance of the private appellees upon the validity 
of the permit, preclude the granting of any injunctive 
relief here. 

A. The requirements of the Coordination Act 
have been satisfied. 

The intent of Congress in enacting the Coordination 
Act was primarily to provide for review of “water re¬ 
sources development” projects with regard to environ¬ 
mental interests. The projects expected to be affected 
by the statute were watershed protection, fioor preven¬ 
tion, navigation improvement, coastline land reclamation 
(filling), and hydro-electric power development projects 
of the Bureau of Reclamation, the Federal Power Com¬ 
mission, the Coast Guard and the Corps of Engineers. 
Senate Report No. 1981, July 28, 1958 [to accompany 
H.R. 131381, 1958 U.S. Code Cong. & Admin. News 3146 
et seq.. The value of the procedure established by the 
statute was seen in its generation of an impetus in the 
water resources development agencies to balance develop¬ 
mental with environmental conce ns in their decision¬ 
making process. The reviewing agencies, presently the 

1 Since the District Court held that this Court was the proper 
forum for resolution of Coordination Act questions arising in a 
Water Act context, it did not make any finding concerning whether 
or not appellants otherwise had a private cause of action under 
the statute. 
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Department of the Interior, the National Oceanic and At¬ 
mospheric Administration, and various state agencies, 
were not given a veto power over the other agencies’ 
projects, although subsequent case law has established the 
standing of Interior to contend that its views had im¬ 
properly been refused any consideration. 


The thrust of the Coordination Act is toward the other 
agencies, not Interior itself. The Act gives Interior the 
oppoi tunity to act as "spokesman for the environment.” 
If Interior should determine that a particular program 
was imbued with sufficient internal environmental protec¬ 
tions, then it is well within Interior’s competence to defer 
to the other agency having primary responsibility for 
the piogram.' Interior is in the process of issuing regu¬ 
lations formalizing this position as regards NPDES per¬ 
mits. It has published a “Notice of Proposed Adoption 
of Guidelines for Review of Fish and Wildlife Aspects 
of Proposals in or Affecting Navigable Waters,” in the 
Federal Register on August 15, 1974 (39 Fed. Reg. 
29552), which establishes interim guidelines for selection 
ol those proposed permits which will receive in-depth 
consideration, pending promulgation of final regulations. 


Interior’s position on this issue, that it is not obligated 
to jnake an affirmative response, is supported by the mean¬ 
ing of the word, "consult,” in ordinary speech. Generally 
there are two meanings of this word, the first being “to 
apply to for direction or information; to ask the advice 
of-as to consult a lawyer.” The second meaning is “to 
deliberate together, to confer.” Webster’s Third New 
International Dictionary 11968); German v. Metropoh- 
tan Life Ins Co 175 F.2d 24, 27-28 .3rd Cir. 1949); 
L.I.R. v. John A. Wathen Distillery Co., 147 F.2d 998 

^ he, ; e * 8 noth i ng in the Water Act to prohibit the waiver by 

'zzfzr* to eTO i,s vie "° «*“■ ■ —: 
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1001 (6th Cir. 1945 i, cert, denied, 325 U.S. 883; see also 
Teplitsky v. City of New York, 133 N.Y. Supp. 2d 260, 
261 (Sup. Ct. Kings 1954 1 . The definition invariably 
placed first, and thereby given implied preference, has 
been the use of the term to connote a unilateral rather 
than a bilateral activity. 

Appellants do not contend that plenary review of each 
permit referral is necessary (brief at 361. They there¬ 
fore necessarily admit that a more summary review of 
some would be a proper minimum under the statute. 
In this position they apparently follow the District Court, 
which stated: 

implicit in the absence of such mandatory language 
is a grant of discretion to Interior as to how best 
to utilize its personnel and resources to achieve the 
Act’s purposes of fish and wildlife conservation. 

(A42-A43) 

However, they then claim that the lack of any review of 
the instant permit is beyond the bounds of any proper 
exercise of discretion. 

It is true that there has been an ongoing controversy 
between certain Congressmen and the agencies involved 
over the proper funding levels for NPDES permit re¬ 
view. 1 But it is significant that the Congressional com¬ 
ments explicitly recognize the possibility of a waiver by 
Interior of its right to comment under the Coordination 
Act. Hearings before the Conservation and Natural 
Resources Subcommittee of j;he Committee on Govern¬ 
ment Operations, House of Representatives, 93rd Cong., 
2d Sess., May 25, 1973, Appendix 4, Part C, Correspon¬ 
dence Re: Applicability of Fish and Wildlife Coordina- 


19 We address this subject at Point III-C, infra. 




tion Act, etc., at 1348 (“Applicability Hearings”). 20 And 
Congressional acquiescence in the establishment of a “no 
comment” response category, even as an interim measure, 
strongly implies Congressional recognition iby the draft¬ 
ers of the relevant provisions of the 1972 Water Act) 
that Interior’s inaction would not be contrary to law or 
oeate a clear and present danger to the environment. 

In any event, the accedence of Interior to Congres¬ 
sional requests for program changes, at a point in time 
after the issuance of the “no comment” response to the 
instant permit referral, would be no evidence of the in¬ 
validity of such a response. The decision to re-allocate 
funds in subsequent years so that analyses, whether per¬ 
functory, rudimentarv. 0 r substantial, could be made of 
future permit referral.?, cannot be construed as a con¬ 
cession by Interior that the statute mandates any par¬ 
ticular amount of attention in order for there to have 
been proper “consultation.” 21 


Appellants have contended below, and may be contend¬ 
ing on appeal, that the rendering of substantive comments 
by Interior is a ‘‘nondiscretionary act” as to which they 
should have been allowed to sue to obtain performance 

A printed copy of these hearings was handed up to the Court 
by counsel to the federal defendants at argument before the 
District Court but was not made part of the record on appeal 
That copy will be transmitted to the Court for inclusion in the 
record upon the filing of this brief. 

21 Appellants contend additionally that EPA’s failure to advise 
Interior that a trout stream and wetlands were involved precluded 
he informed exercise of discretion by Interior. But the proposed 
permit required the permittee to achieve New York State water 
quality standards for intermittent streams, which are in the 
stream category involving the most stringent of the stream 
standards established by New York State. And Interior can be 
presumed to be able to cons,-It the topographical maps and stream 
indices for the geographical area in which the permitted activities 
weie to take place, and to observe the wetlands notations which 
exist on such maps pursuant to previous topological surveys. Fi¬ 
nally, had Interior examined the permit’s provisions, it would 
ave discovered that it contains more than adequate protections 
for trout and wetlands. 
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under Section 505 of the 1972 Water Act, supra, 33 
U.S.C. $ 1365. This argument founders on a misreading 
of this section, which actually provides: 

. . . any citizen may commence a civil action 
on his own behalf ... * 2 * against the Adminis¬ 
trator wlure there is alleged a failure of the Ad¬ 
ministrator to perform any act or duty under this 
chapter which is not discretionary with the Ad¬ 
ministrator . . . [60 days after notice has been 
given | i emphasis supplied • 

The alleged nondiscretionary act which was not per¬ 
formed herein is not one allegedly enjoined upon the 
Administrator (of EPA», but rather upon Interior. The 
Water Act speaks of "nondiscretionary acts” solely in 
terms of acts required of EPA. 

B. The Coordination Act gives no private right 
of action. 

The Coordination Act includes no express grant of 
jurisdiction to priva* ’tizens to sue "on Interior’s be¬ 
half.” While the sta lie is frequently invoked in con¬ 
nection with private suits under the National Environ¬ 
mental Policy Act, 42 U.S.C. $ 4321 (“NEPA”), there is 
to our knowledge no case where it has been specifically held 
to be an incic >endent jurisdictional basis for private litiga¬ 
tion. Its entire tenor is precatory, not mandatory. See 
Guilbert, “Wildlife Preservation Under Federal Law,” 
in E.L.I. (ed. i, Federal Environmental Law 556 1 19741. 
It does not establish a private right of action. Environ¬ 
mental Defense Fund v. Corps of Engineers, 325 F. Supp. 
749, 754 (E.D. Ai k. 1971). 

Thus Zabel v. Tabb, 430 F.2d 199 (5th Cir. 1970), 
cert, denied, 401 U.S. 910 (1971 1 , Environmental Defense 
Fund v. Corps of Engineers, 324 F. Supp. 878 (D.D.C. 
1971), and other cases relied upon by appellants 
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merely document the fact that as to certain projects, un¬ 
successfully challenged by private litigants, there had 
been exchange of views under the Coordination Act be¬ 
tween the primary agencies and Interior. 

It is assumed for the purposes of this argument 
that the Coordination Act necessarily includes within it 
sufficient giant of jurisdiction to Interior to sue to 
effectuate its essential purposes. But the legislative in¬ 
tent as manifested in the Coordination Act is to view the 
grant of jurisdiction as extending solely to Interior itself, 
which is best situated to determine whether or not its 
interests are being violated. See Udall v. Federal Power 
Commission, 387 U.S. 428 11967). But if the right lies 
solely with Interior, then Interior can waive the right. 
For example, Interior could in a proper situation be pre¬ 
vented by its own delay from having its views considered. 
Udall v. Federal Power Commission, supra, 387 U.S. at 
452-453 n.4 (Harlan, J.. dissenting). There can never be 
a more explicit waiver than has occurred here. Appel¬ 
lants can have no standing to assert the necessity for 
Interior review when Interior has declined to exercise its 
right of review.- 2 

Even if the Coordination Act can be invoked by private 
litigants, it was never intended to grant jurisdiction to dis¬ 
rupt the pro-environmental action of EPA under the 
Water Act, particularly not on the scale which would 
eventuate under appellants’ theory. Contrast NEPA. 
The inevitable effect of a “voiding” of one EPA permit 
because of an alleged Interior omission would be disas¬ 
trous, since almost all of the tens of thousands of NPDES 
permits which are outstanding were issued in good faith 

” Akers V. sor. 339 F. Supp. 1375 (W.D. Tenn. 1972), also 
relied upon by appellants, merely involved consultation by an 
agency of Interior and failure to listen to Interior’s response; Id. 
at 1379. It is merely a case following the rule of Udall V. Federal 
Power Commission, supra. 




without substantive comments from Interior (see A41- 
A42>. Absent an explicit grant of jurisdiction in the 
Coordination Act, the public policy must be presumed to 
be against disruption of this entire program. 


C. Assuming that the Coordination Act allows a 
private cause of action, the facts of this case do 
not make out an actionable wrong. 

Appellants seek an order disapproving the permit and 
remanding the matter to EPA and Interior for additional 
consultation. Even c.ssuming that the Coordination Act 
grants private parties the right to sue for this relief in 
appropriate circumstances, the lack of any demonstrable 
prejudice to the environment from the procedures 
utilized precludes relief. It would be completely incon¬ 
sistent with the intent of the Coordination Act to man¬ 
date “consultation” where it was unnecessary and w T ould 
serve no purpose. 

The stated ground for Interior’s determi nation to 
take no action was “lack of personnel.” However, lack 
of personnel implies commitment of available personnel 
elsewhere, and therefore indicates a value judgment as 
to the relative importance of action by Interior in NPDES 
permit as opposed to other consultation situations. 

The Department of the Interior possesses less ex¬ 
pertise and fewer resources to review NPDES permits 
than either EPA or New York State’s Department of 
Environmental Conservation. See Applicability Hear¬ 
ings, supra , at 1350. Interior is of course aware of the 
EPA mandate to protect the environment, and the cer¬ 
tification requirements which insure state involvement 
in any NPDES permit, 33 U.S.C. § 1341 119721. 
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As of July of 1974, there was a nationwide backlog 
of 50,000 NPDES proposed permit referrals to Interior, 
with 20,000 additional proposed permits being referred 
annually from EPA. Practical necessities of funding 
and management require that Interior be able to choose 
which if any of those proposed permits warrant comment, 
so as to utilize its esources with maximum efficiency. 
See generally testimony of Nathaniel P. Reed, Assistant 
Secretary of the Interior for Fish and Wildlife and Parks, 
in Hearing before the Subcommittee on Fisheries and 
Wildlife, Conservation and the Environment of the Com¬ 
mittee on the Merchant Marine and Fisheries, House of 
Representatives. 93rd Cong.. 2d Sess., on G.A.O. Report 
B118370 and H.R. 42, H.R. 2285, H.R. 2288, H.R. 2291, 

H. R. 2292, H.R. 10651, and H.R. 14527 (June 26, July 

I, 2, 11, 1^741, pp. 538 et seq. 

Prohibition of the reasoned exercise of discretion in 
the allocation of limited resources to the review of a 
multitude of permits would have a catastrophic effect 
Upon the environmental lnferests sought to be "protected. - 
Any of the permits as to which Interior has issued a 
“no action” letter would be subject to federal district or 
appellate court litigation, with resultant delays and ex¬ 
penses. Any person, permittee or otherwise, would have 
the opportunity retrospectively to invalidate any NPDES 
permit. In addition, there would be an immediate, total 
halt to new permit issuance until Interior could effect 
such revisions in its operating procedure as would be 
required, after enaction of legislation by Congress to 
provide additional financial assistance as needed, for 
substantive comment on every NPDES permit. 

Appellants respond that Interior’s failure to comment 
was due, not to its own decision, but to an allocation of 
funds by the Office of Management and Budget, which 
prevented Interior from requesting authorization fiom a 
willing Congress for appropriation of funds for the addi- 
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tional manpower necessary to do a proper job on permit 
referrals. But this response does nothing to undermine 
the validity of the contention that administrative allo¬ 
cation of resources is required for there to be maximum 
overall environmental progress, but see Sierra Club v. Dept, 
of the Interior , 398 F. Supp. 284 i N.D. Cal. 1975». The 
decision of the Office of Management and Budget was 
presumably based, not on an anti-environmental animus, 
but on the recognition that all the statutory environmental 
programs of all the agencies cannot be pursued at full 
capacity at the same time. It has been estimated that 
the cost of meeting the 1983 effluent limitations require¬ 
ments of the Water Act alone will be in the order of 
100 billion dollars. 6 Environmental Reporter 302-3; 
see also 6 Environmental Reporter, 1129, 1132, 1210 
(1975). Clearly, then, there must be difficult choices 
made as to how money can most effectively be spent. 
These choices are most properly made by an independent 
budgetary agency within the Executive Office of the 
President, rather than by blin d competition between the 
various agencies with programs at stake. 

D. An injunction is not warranted. 

Appellants seek to have the permit disapproved and 
the matter remitted to EPA, where a substantive re¬ 
sponse of Interior to the request for its views would be 
received and the permit application reconsidered in that 
light. 23 

However, the vacatur of the permit, with the con¬ 
sequence that the private appellants will be required to 
reapply ab initio for a new permit, would do nothing 
to promote appellants’ stated objective of protecting the 

Neither the demands of due process nor the letter of the 
Coordination Act require the Department of the Interior to allow 
appellants to be heard by it before Interior states its views to EPA. 
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environment, and might eliminate any possibility for 
additional consultation and comment by Interior. EPA 
has, since the date of issuance of the pei it at issue 
herein, approved a New York State Pollution Discharge 
Elimination System (“NY SPDES”) for new permit 
applications, effective October 28, 1975. — Fed. Reg. 24 

Thus, if the instant permit is voided, and the private 
parties are relegated to a new permit application, 
such application would be to the New York State De¬ 
partment of Environmental Conservation. The Co¬ 
ordination Act by its terms only comes into play when 
there is federal involvement, as when the actual stream 
alteration is by a federal agency or is under “Federal 
permit or license,” 1G U.S.C. $ 662<al. The EPA ap¬ 
proval of the NY SPDES program is not itself such a 
permit or license, since the essence of a permit or license 
is specific activity, while a SPDES program is state-wide 
in applicability. Therefore, if there is a reversal and 
voiding of the permit at issue, rather than an affirmance 
or a remand to EPA for specific further action under the 
permit, no consultation of Interior would be required. 
See 40 C.F.R. § 124 (1974). 

Even if the Court should require that Interior be consult¬ 
ed upon a remand, there would be no reason for EPA to re¬ 
open its record unless Interior should have significant nega¬ 
tive comments to the permit as it now stands. Only if 
Interior should recommend some mod'fication, or if ap¬ 
pellants should allege “new” grounds for amendment of 
the permit, would there be reason for the exercise of 
administrative judgment by EPA, and only in those 
contingencies could there possibly be any due process re¬ 
quirement that appellants be given a hearing by EPA before 
a second final decision was reached. Therefore, assuming 


-« Publication is imminent. 
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(but c ' ' tely not conceding) that the Coordination Act 
has not „ , omplied with, the Court should merely 

diieCu con t ia ?, and retain jurisdiction pending said 
'r 'iance, without otnerwhe reopening the administra- 
ti> j record before EPA. :uis course conduct would 
be fai more equitable than the complete reopening of 
the administrative record, with resultant possibilities of 
months or even years lost to further rcministrative pro¬ 
ceedings. Such a reversion of the status quo to the 
situation before the permit was granted would work 
great hardships to the private appellees; it would also 
create significant prejudice to EPA’s general operation 
of the NPDES program by the disapproval of a permit 
on a probably immaterial technicality: 

IW | hen the relief sought would wo’ k an intoler¬ 
able burden on governmental functions, outweigh¬ 
ing any consideration of private harm, the action 
must fail notwithstanding allegations falling with¬ 
in the recognized exceptions to sovereign immunity. 
State of Washington v. Udall, [417 F.2d 1310 i 9th 
Cir. 1969) |, at 1318 (interpreting Larson v. Do¬ 
mestic and Fo. ngn Commerce Coro., 337 U S 682 
691 n. 11 (1949). 

Association of N.W. Steelheaders, In;, v. U.S. Army 
Corps of Engineers, 485 F.2d 67, 69 1 9th Cir. 1973.“ 
See also Steubing v. Brinegar, 511 F.2d 489, 495 (2d 
Cir. 1975). 

Moreover, no notice of appellants’ claim under the Co¬ 
ordination Act was received by the Administrator of EPA 

- • Inasmuch as the only relief to which appellees could be en¬ 
titled under any view of the law is a re-consultation, without a 
\oiding of the permit, the alleged failure to consult cannot con¬ 
ceivably rise to the level of a deprivation of due process. 
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before commencement of this action, as is required by 
Section 505 of the Water Act, 33 U.S.C. § 1365. This 
jurisdictional breach of the Water Act’s notice requr 
ments, with consequent loss to the agencies involved v. 
the possibility of a “re-consultation” which would hav« 
eliminated this issue, is an independent basis r sustain¬ 
ing the denial of an injunction against the fe... Ui appel¬ 
lees. Irrespective of whether the Coordination Act other¬ 
wise grants jurisdiction, util 1 ' ion of the notice provision 
would have allowed an oppoi .unity to minimize damages. 
Failure to invoke this procedure was a failure to “do 
equity” which militates against appellants’ rights to equi¬ 
table injunctive relief. 


POINT IV 

EPA's Actions Have More than Adequately Pro¬ 
tected the Environment. 

A. The permit protects the environment 

Point II of appellants’ brief (at pp. 27-30) alleges 
that the NPDES permit issued to H&H Land Corporation 
fails to achieve the standards established by Section 302 
of the Water Act, 33 U.S.C. § 1312, which appellants 
claim to be the applicable standard-setting section. By 
selective reference to language in Section § 302(a) and 
omission of other language, appellants have conveyed a 
distorted picture of the applicability of this section of the 
Act to the permit issued to H £H Land Corporation. In 
fact, the permit fully complies with Section 301, the ap¬ 
plicable section of the Water Act. 

Section 301 of the Water Act, 33 U.S.C. § 1311, pro¬ 
vides that the achievement of reduction in water pollution 
will be accomplished through a two-step process. The 
first step, to be accomplished not later than July 1, 1977, 
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involves the application of effluent limitations based upon 
the “best practicable control techno’ogy currently avail¬ 
able’’, 33 U.S.C. § 1311 (b)(1) <A)(.). The second step, 
to be achieved by July 1, 1983, involves the application 
of more demanding effluent limitations based upon the 
“best available technology economically achievable,” 33 
U.S.C. § 1311(b) (21(A) (i). 

The effluent limitations contained in the NPDES per¬ 
mit issued to H&H Land Corp. reflect the mandate 
not of § 301 i b i (2 • of the Act, , the “1983 standards”) as 
appellants imply, but of ^ 301 < b > < 1 1 (the “1977 stand¬ 
ards” ) as do the effluent limitations required in almost all 
NPDES permits issued by EPA. The permit is effective 
until July 11. 1979 i la, 16a t; any superseding permit 
issued hereafter which is effective through July 1, 1983 
or P'er will require adherence to the more strict effluent 
lint . u ons of S^tion 301 1 b i (2). 

Independently of the requirements of Sections 301 (b > 
'li and '2', Section 301 ( b) (1 1 (C >, 33 U.S.C. §1311 
' b ii 1 m C ', mandates imposition of whatever effluent lim¬ 
itations are required to achieve such state water quality 
standards as are more stringent than EPA’s own 1977 
standards. The H&H permit fully complies with this sub¬ 
section by incorporating the effluent limitations required 
to meet New York State’s water quality standards for 
intermittent streams, its most stringent standards. 26 (See 
A20-A21) 


As no Led in the Statement of Facts, i‘pra, an intermittent 
stream is one in which there may be no water flowing at certain 
periods. Thus, the state standards applicable herein presume that 
at times H&H’s effluent may be the only fluid in the streambed. The 
standards are correspondingly strict, to take account of this lack 
of dilution. However, it is by no means clear that Brown Brook 
will ever fail to provide water for dilution of any effluent into it. 
This is thus an extra precaution, a “fail-safe,” for the protection 
of the environment. 
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Section 302, 33 U.S.C. § 1312, relied upon by appel¬ 
lants, is inapplicable to the permit at issue. This section 
provides for the adoption by EPA of water quality related 
effluent limitations, independent of limitations adopted 
pursuant to Section 301 and the sections to which it makes 
reference. However, it applies only in connection with 
attainment of 1983 goals. In fact, no water quality 
related effluent limitations have been adopted for Brown 
Brook. Section 302 itself makes reference solely to Sec¬ 
tion 3011 b) 12); in addition, Section 101 (a) 12 >, 33 U.S.C. 
§1251 la m 2), which establishes the water quality goal 
which Section 302 is intended to implement, specifically 
states that the particular goal is to be achieved by 1983. 
Thus, Section 302 provides that the national goal of a 
particular w'ater quality must be achieved no later than 
July 1, 1983, upon the application of the best available 
technology economically achievable, and then only if 

the application of effluent limitations required 
under section 301(b)(2) of this Act, would inter¬ 
fere with the attainment or maintenance of that 
water quality . . . (Id.). 

Application to the permit issued to H&H Land Corpo¬ 
ration of effluent limitations established elsewhere, as if 
they were Section 301 limitations, and were presently ap¬ 
plicable, would pervert the intendment of the Act and 
erode the incremental, dual-phased process for pollution 
abatement so carefully constructed by the Act’s draftsmen. 

Analysis of the provisions of the H&H permit in light 
of this explication of the applicable law r leads to the con¬ 
clusion that the permit fully comports with the require¬ 
ments cf both the “best practicable control technology” 
and New York State’s water quality standards for inter¬ 
mittent streams. It should be noted in this regard that, 
while we believe that it is clear from a review of the 
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terms of the permit that it comports with all legal require¬ 
ments, this Court’s scope of review is narrow: 

[We| must consider whether the decision was based 
on a consideration of the relevant factors and 
whether there has been a clear error of judgment. 
Although this inquiry into the facts is to be search¬ 
ing and careful, the ultimate standard of review 
is a narrow one. The court is not empowered to 
substitute its judgment for that of the agency. 

Citizen* to Preserve Overton Park v. Votpe, 401 U.S. 402, 
416 (1971), quoted in Union Electric Co. v. EPA, supra, 
515 F.2d at 214. 

The 1977 standards for publicly-owned sewage treat¬ 
ment works require what “secondary treatment”; 27 
Section 301(b) (lHBl, 33 U.S.C. § 1311(b) (1) (B), 
(1972i. Because the waste characteristics to be treated 
by the H&H Land Corp. facility resemble those treated 
by publicly owned treatment works, the regulations 
require that effluent limitations reflective of second- 
a”y treatment be incorporated into NPDES permits 
suHi as the present permit. In addition, the New York 
State Department of Environmental Conservation certi¬ 
fication received on this permit (A20 1 ensured tha* the 
discharge would comply with State water quality stand¬ 
ards, wherever these were more stringent than federal 
standards. 

The particular restrictions of the H&H permit have 
already beer, described in the statement of facts, and do 
not need repeating. 

As New York State stated in reply to Kipp’s May 20, 
1974 letter: 

Secondary treatment is defined at .‘18 Fed. Reg. 22208 
(Aug. 17, 1973). 





In most instances, the effluent from a treatment 
plant designed to these standards is actually cleaner 
than the natural water into which it is being dis¬ 
charged iA22». 

B. There has been no actionable violation of EPA's 
wetlands regulations 

Appellants have also alleged that EPA has failed to 
follow its established policy of protecting wetlands. 
Presumably, the theory of this claim is that appellants 
are entitled to sue as “private attorneys general” or to 
errorce the execution of a nondiscretionary duty. This 
claim must fail because the duty involved is (1) discre¬ 
tionary and i21 has been carried out; and to the extent 
that it has not, (3) a duty imposed by regulations must 
bow' to an inconsistent duty imposed by statute. 

It is uncontested that it is established EPA policy to 
preserve wetlands ecosystems wherever possible. But a 
general statement of policy does not mandate a specific 
course of conduct in a particular situation the facts of 
which are not addressed in the policy statement. Thus, 
the general concern with w’etlands must be haxmonized 
with the statutory requirements under the NPDES pro¬ 
gram. To hold that an agency-produced policy could 
negate the carefully-constructed two-tier control system 
would be to vitiate the Congress’ legislative supremacy. 
Furthermore, the record demonstrates that EP \ did all 
that was required of it in its evaluation of the circum¬ 
stances surrounding the H&H permit application and in 
the drafting of that permit. The performance of this 
duty constituted effectuation of the general pro-wetlands 
policy as well. Plaintiffs must be restricted to challeng¬ 
ing the effectuation of the pro-wetlands policy only in the 
specific case of the H&H permit, which is the only in¬ 
stance in which they have an interest, and therefore 
standing. Sierra Club V. Morton, 405 U.S. 727 (1972). 
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CONCLUSION 

The petition should be dismissed, and the dis¬ 
missal of the District Court action against the federal 
appellees affirmed. 

Respectfully submitted, 

Thomas J. Cahill, 
United Spates Attorney , 

Southi • District of New York, 
Attoctj for the Federal 
Defendants. 

Willam Roche Bronner, 

Steven J. Glassman, 

Assistant United States Attorneys, 

Richard G. Tisch, 

Attorney, Region II, EPA, 

Of Counsel. 
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Permit No.: NY 0026891 
Name of Permittee: H & H Land 
Corporation-Heritage Hills of Westchester 
Effective Date: July 12, 1974 
Expiration Date* July 11, 1979 

NATIONAL POLLUTANT DISCHARGE 
ELIMINATION SYSTEM 

PERMIT TO DISCHARGE 

In reference to the application received from the 
above-mentioned permittee for a permit authorizing the 
discharge of pollutants in compliance with the provisions 
of the Federal Water Pollution Control Act, as amended 
by tl v. Federal Water Pollution Control Act Amendments 
of 1972, P. L. 92-500, October 18, 1972 (33 U.S.C. 
§§ 1251-1376► (hereinafter referred to as “the Act”), 

H & H Land Corporation— 

Heritage Hills of Westchester 
Route 100 

Somers, New York 10589 

(hereinafter referred to as "the Permittee ) 

is authorized by the Regional Administrator, Region II, 
U.S. Environmental Protection Agency, to discharge 
from: 

the H & H Lant. Co. poration—Heritage Hills of West- 
chester S.T .P. off Warren St r eet, rniers, New Yo rk, 
to receiving waters named Brown Brook in accordance 


with the following conditions. 
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A. GENERAL CONDITIONS 

1. All discharges authorized herein shall be consist¬ 
ent with the terms and conditions of this permit. 
The discharge of any pollutant more frequently 
than, or at a level m excess of, that identified 
and authorized by this permit shall constitute a 
violation of the terms and conditions of this per¬ 
mit. Such a violation may result in the imposi¬ 
tion of civil and or criminal penalties as provided 
for in Section 309 of the Act. Facility modifica¬ 
tions, additions, and or expansions that increase 
the plant r pacity must be reported to the per¬ 
mitting authority and this permit then modified 
oi- re-issued to reflect such changes. Any antici¬ 
pated change in the facility discharge, including 
any new significant industrial discharge or sig¬ 
nificant changes in the quantity or quality of 
existing industrial discharges to the treatment 
system that will result in new or increased dis¬ 
charges of pollutants must be reported to the 
Regional Administrator. Modifications to the per¬ 
mit may then be made to reflect any necessary 
changes in permit conditions, including any neces¬ 
sary effluent limitations for any pollutants not 
identified and limited herein. In no case are any 
new connections, increased flows, or significant 
changes in influent quality permitted that will 
cause violation of the effluent limitations specified 
herein. 

2. After notice and opportunity for a hearing, this 
permit may be modified, suspended, or revoked in 
whole or in part during its term for cause includ¬ 
ing, but not limited to, the following: 

a. violation of any terms or conditions of this 
permit; 
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b. obtaining this permit by misrepresentation or 
failure to disclose fully all relevant facts; or, 

c. a change in any condition that requires either 
a temporary or permanent reduction or elimi¬ 
nation of the permitted discharge. 

3. Notwithstanding 2 above, if a toxic effluent stand¬ 
ard or prohibition (including any schedule of 
compliance specified in such effluent standard or 
prohibition) is established under Section 307(a) 
of the Act for a toxic pollutant which is present 
in the discharge authorized herein and such stand¬ 
ard or prohibition is more stringent than any 
limitation upon such pollutant in this permit, this 
permit shall be revised or modified in accordance 
with the toxic efiluent standard or prohibition and 
the permittee shall be so notified. 

4. The permittee shall allow the head of the State 
water pollution control agency, the Regional Ad¬ 
ministrator, and/or their authorized representa¬ 
tives, upon the presentation of credentials: 

a. to enter upon the permittee’s premises where 
an effluent is located or in which any records 
are required to be kept under the terms and 
conditions of this permit; 

b. to have access to and copy at reasonable times 
any records required to be kept under the 
terms and conditions of this permit; 

c. to inspect at reasonable times any monitoring 
equipment or monitoring method required in 
this permit; or, 

d. to sample at reasonable times any discharge 
of pollutants, 

e. to inspect the operation of the treatment 
facilities. 




5. The issuance of this permit does not convey any 
property rights in either real or personal property, 
or any exclusive privileges, nor does it authorize 
any injury to private property or any invasion 
of personal rights, nor any infringement o f Fed¬ 
eral, state, or local laws or regulations; n..r does 
it obviate the necessity of obtaining State or local 
assent required by law for the discharge author¬ 
ized. 

6. This permit does not authorize or approve the 
construction of any onshore or offshore physical 
structures of facilities or the undertaking of any 
work in any navigable waters. 

7. Except for data determined to be confidential un¬ 
der Section 308 of the Act. all monitoring reports 
required by this permit shall be available for pub¬ 
lic inspection at the offices ox the head of the State 
water pollution control agency and the Regional 
Administrator. Knowingly making any false 
statement on any such report may result in the 
imposition of criminal penalties as provided for in 
Section 309 of the Act. 

8. The diversion or bypass of any discharge from the 
treatment works by the permittee is prohibited, ex¬ 
cept: < 1 1 where unavoidable to prevent loss of life 
or severe property damage; or < 2 ) where excessive 
storm drainage or runoff would damage any facili¬ 
ties necessary for compliance with the terms and 
conditions of this permit. The permittee shall 
notify the Regional Administrator in writing with¬ 
in 72 hours of each diversion or bypass in accord¬ 
ance with the procedure specified below for report¬ 
ing non-compliance. The permittee shall within 
30 days after such incident submit to EPA for 
approval a plan to prevent recurrence of such 
incidents. 
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9. If for any reason the permittee does not comply 
with or will be unable to comply with any effluent 
limitation specified in this permit, or should any 
unusual or extraordinary discharge of wastes 
occur from the facilities herein permitted, the 
permittee shall immediately notify the Regional 
Administrator and appropriate State agency by 
telephone and provide the same authorities with 
the following information in writing within five 
days of such notification: 

a. A description of the non-complying discharge 
including its impact upon the receiving waters. 

b. Cause of non-compliance. 

c Anticipated time the condition of non-compli¬ 
ance is expected to continue, or if such condition 
has been corrected, the duration of the peiiod 
of non-compliance. 

d. Steps taken by the permittee to reduce and 
eliminate the non-complying discharge. 

e Steps to be taken by the permittee to prevent 
recurrence of the condition of non-compliance. 

10 Permittee shall take all reasonable steps to mini¬ 
mize any adverse impact to navigable waters re¬ 
sulting from non-compliance with any effluent lim¬ 
itation specified in this permit. The permittee 
will also provide accelerated or additional monitor¬ 
ing as necessary to determine the nature and im¬ 
pact of the non-complying discharge. 

11. Except as provided in permit condition 8 on by¬ 
passing, nothing in this permit shall be construed 
t 0 relieve the permittee from civil or criminal 
pena’ties for non-compliance, whether or not such 
non-compliance is due to factors beyond his con¬ 
trol, such as equipment breakdown, electric power 
failure, accident, or natural disaster. 
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12. Nothing in this permit shall be construed to pre¬ 
clude the institution of any legal action nor relieve 
the permittee from any responsibilities, liabilities, 
or penalties established pursuant to any appli¬ 
cable State law or regulation under authority pre¬ 
served by Section 510 of the Act. 

13. In the event of any change in control or ownership 
of facilities from which the authorized discharges 
emanate, the permittee shall notify the succeeding 
owner or controller of the existence of this permit 
by letter, a copy of which shall be forwarded to 
the Regional Administrator and the State water 
pollution control agency. 

14. The provisions of this permit are severable, and 
if any provision of this permit, or the application 
of any provision of this permit to any circum¬ 
stance, is held invalid, the application of such pro¬ 
vision to other circumstances, and the remainder 
of this permit, shall not be affected thereby. 

15. The permittee shall provide notice to the Regional 
Administrator of the following: 

a. Any new introduction of pollutants into such 
treatment works from a source which would be 
a new source as defined in section 306 of the 
Act if such source were discharging pollutants; 

b. Any new introduction of pollutants which ex¬ 
ceeds 10,000 gallons on any 1 day into such 
treatment works from a source which would 
be subject to section 301 of the Act if such 
source were discharging pollutants; and, 

c. Any substantial change in volume or character 
of pollutants being introduced into such treat¬ 
ment works by a source introducing pollutants 


into such works at the time of issuance of the 
permit. 

Such notice shall include information on the 
quality and quantity of effluent to be introduced 
into such treatment works; and an anticipated 
impact of such change in the quantity or quality 
of effluent to be discharged from such publicly 
owned treatment works. 

16. The permittee shall require any industrial user 
of such treatment works to comply with the re¬ 
quirements of section 204 (bi, 307, and 308 of the 
Act. Any industrial user subject to the require¬ 
ments of section 307 of the Act shall be required 
by the permittee to prepare and transmit to the 
Regional Administrator periodic notice (over in¬ 
tervals not to exceed 9 months) of progress toward 
full compliance with section 307 requirements. 

17. The permittee shall require any industrial user of 
storm sewers to comply with the requirement of 
section 308 of the Act. 

18. The United States Army Corps of Engineers con¬ 
ducts maintenance dredging of navigable waters 
and their tributaries pursuant to certain federal 
statutes. The permittee should be aware of its 
possible responsibilities under the maintenance 
dredging program. Under these laws, any per¬ 
son, firm of other entity discharging suspended 
solids into a navigable waterway of the United 
States, o)’ tributary thereof, which contribute to 
the necessity for maintenance dredging of that 
waterway may be required to participate in the 
maintenance dredging program. 






TABLE I 

EFFLUENT LIMITATIONS 


CHARACTERISTICS 

* 

* 

* 

Minimum Percent 
Removal 

ROD. 

daily arithmetic mean 

lb/day 

29.0 

k/gday 

13.0 

mg/l 

5.0 

Limitations 

85% 

Suspended Solids 

daily arithmetic mean 

29.0 

13.0 

5.0 

85% 

Dissolved Oxygen 

minimum daily arithmetic mean 

— 

— 

7.0 

N/A 

NH — (N) 

d°ily arithmetic mean 

12.0 

5.5 

2.0 

N/A 

Phosphorous 

daily arithmetic mean 

3.0 

— 

0.5 

N/A 

Residual Chlorine 

Settleable Solids 

minimum daily arithmetic mean 

daily arithmetic mean 0.1ml/l 


— 

0.5 

N/A 


* Whichever is more stringent 
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2. Facility Operation and Quality Control 

All waste collection, control, treatment and dis¬ 
posal facilities shall be operated in a manner con¬ 
sistent with the following: 

a. At all times, all facilities shall be operated as 
efficiently as possible and in a manner which 
will minimize upsets and discharges of exces¬ 
sive pollutants. 

b. The permittee shall provide an adequate operat¬ 
ing staff which is duly qualified to carry out 
the operation, maintenance and testing func¬ 
tions required to insure compliance with the 
conditions of this permit. 

c. Maintenance of treatment facilities that re¬ 
sults in degradation of effluent quality shall be 
scheduled during non-critical water quality 
periods and shall be carried out in a manner 
approved by the permitting authority. 

d. Under no circumstances shall the permittee 
allow introduction of the following wastes into 
the waste treatment system: 

aa. Wastes which create a fire or explosion 
hazard in the treatment works. 

bb. Wastes which will cause corrosive struc¬ 
tural damage to treatment w T orks. 

% 

cc. Solid or viscous substances in amounts 
w'hich cause obstructions to the flow in 
sew'ers or interference with the proper 
operation of the treatment works. 

dd. Wastewaters at a flow* rate and/or pol¬ 
lutant discharge rate which is excessive 
over relatively short time periods so as 
to cause a loss of treatment efficiency. 
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3. Self-Monitoring and Reporting Requirements 

a. The permittee shall effectively monitor the 
operation and efficiency of all treatment and 
control facilities and the quantity and quality 
of the treated discharge. Monitoring data re¬ 
quired by this permit shall be summarized on 
an average calendar month basis. Individual 
reports are to be submitted on a quarterly 
basis. Duplicate original copies of the dis¬ 
charge monitoring report form (EPA Form 
3320-1), properly completed and signed by the 
permittee must be submitted within 28 days 
after the treatment report period to the Re¬ 
gional Administrator and the State Agency at 
the following addresses: 

U.S. Environmental Protection Agency 
Region II 

Permits Administration Branch 

2G Federal Plaza 

New York, New York 10007 

Chief, SPDES Permits Section 
Division of Pure Waters 
New York State Department of 
Environmental Conservation 
50 Wolf Road 
Albany, New York 12201 

Quarterly reports will be required for periods 
beginning on August 1, 1974. The data col¬ 
lected and submitted shall include the follow¬ 
ing parameters and testing frequencies: 

See Table II 

Samples and measurements of the effluent 
taken to achieve compliance with the monitor¬ 
ing requirements specified above shall be taken 
at the point of combined flow into the outfall 
sewer. 
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b. Sampling and Analysis Methods 

Other measurements of oxygen demand can be 
substituted for Bio-chemical Oxygen Demand 
(BOD) where the permittee can demonstrate 
long-term correlation of the method with BOD 
values. Substitution of such measurements 
must receive prior approval of the permitting 
authority. 

The analytical and sampling methods used 
shall conform to the latest edition of the refer¬ 
ence methods listed below. (These are interim 
references to be replaced by Sec. 304(g) guide¬ 
lines when available). However, different but 
equivalent methods are allowable if they receive 
the prior written approval of the permitting 
authority. 





TABLE II—SELF-MONITORING REQUIREMENTS 


Parameter 


Minimum Monitoring Requirements 
Measurement Frequency Sample Type 


Total Flow, mgd 
BOD-., mgl 
BOD-, lbs/day 
Settleable Solids, ml/1 
Suspended Solids, mg'l 
Suspended Solids, lbs/day 
Residual Chlorine, mg/1 2 
Fecal Coliform, N per 100 ml 2 
pH 

Tempe-ature, "C 2 
D.O., mg/ * 

NH — <N>, mg/I * 

Phosphorus, mg/1 


Continuous 
Once per-week 

daily 

Once per-week 
daily 

Once per-week 
daily 
daily 

Once per-week 
Once per-week 
Once per-week 


N/A 

6-hour composite 
grab 

6-hour composite 

grab 

grab 

grab 

grab 

grab 

grab 

6-hour composite 


Except where indicated, influent and effluent measurement 
and testing are required. 

- Only effluent testing required. 

* To be determined based on actual flow and actual testing 
results for parameters notes. 




/ 
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1. Standard Methods for the Examination of 
Water and Wastewaters, 13th edition, 1971, 
Americ Public Health Association, New 
York, New York 10019. 

2. A.S.T.M. Standards, Part 23, Water; Atmos¬ 
pheric Analysis, 1972, American Society for 
Testing and Materials, Philadelphia, Pa. 19103. 

3. Methods for Chemical Analysis of Water and 
Wastes, April 1971, Environmental Protection 
Agency, Water Quality Office, Analytical Qual¬ 
ity Control Laboratory, 1014 Broadway, Cin¬ 
cinnati, Ohio 45202. 

The permittee shall periodically calibrate and per¬ 
form maintenance procedures on all monitoring 
and analytical instrumentation at intervals to 
insure accuracy of measurements. 

4. Recording 

The permittee shall record all samples for the 
date and time of sampling, the sampling method 
used, the date analyses were performed, the iden¬ 
tity of the analysts, and the results of all required 
analyses and measurements. 

All sampling and analytical records mentioned in 
the preceding paragraph shall be retained for a 
minimum of three years. The permittee shall 
also retain all original recordings from any con¬ 
tinuous monitoring instrumentation, and any cali¬ 
bration and maintenance records, for a minimum 
of three years. These periods will be extended 
during the course of any unresolved litigation, or 
when so requested by the Regional Administrator. 
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5. Solids Disposal 

Collected screenings, slurries, sludges, and other 
solids shall be disposed of in such a matter as to 
prevent entry of those wastes tor runoff from the 
wastes) into navigable waters or their tributaries. 

G. Additional laboratory equipment and testing, as 
may be required from time to time by the New 
York State Department of Environmental Con¬ 
servation, be supplied and performed. 

7. Summary reports of the operation of the treat¬ 
ment works including laboratory tests and meas- 
Uiements of the influent, unit effluents and plant 
effluent and results therefrom as required by the 
New York State Department of Environmental 
Conservation shall be submitted monthly on forms 
furnished by or satisfactory to the Department. 
In addition, operating records shall be kept at the 
treatment works. 

8. Sufficient personnel meeting qualifications for 
operators of sewage treatment works as required 
under Title G of the Official Compilations of Codes, 
Rules and Regulations of the State of New York 
iGNYCRR G50> shall be employed to satisfactorily 
operate and maintain the treatment facilities. 


9. No sewage shall be discharged until such time as 
the proposed treatment facility is operational. 





Section C — 


“Special Conditions” 


C.. Schedule of Compliance for Construction 

1. The permittee has indicated that neither the treat¬ 
ment lacility nor the wastewater collection system 
aie operational at present. Therefore, the permit¬ 
tee shall notify the Regional Administrator and/or 
the State Agency within 14 days following the 
completion of each 1 of the following phases. 

a. 1 State certification of the plans and specifica¬ 

tions for the collection system and the 

Sewerage Treatment Plant. 

b. » Commencement of Construction of both the 

collection system and the treatment facility. 

c. > Completion of both the collection system and 

the treatment facility. 

d. i Operation of the treatment facility. 


1 Each notice of non-compliance shall include the following 
information: 

A. A short description of the non-compliance; 

B. A description of any actions taken or proposed by the per¬ 
mittee to comply with the elapsed schedule requirement 
without further delay; 

C. A description of any factors which tend to explain or miti¬ 
gate the non-compliance; and 

D. An estimate of the date the permittee will comply with 
the elapsed schedule requirement and an assessment of 
the probability that permittee will meet the next schedule 
requirement on time. 
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2. The treatment facility shall be in compliance with 
the effluent limitations indicated in condition B 1 1) 
within 3 months of the date the facility becomes 
operational. 

3. The permittee shall submit by October 12. 1974, 
an Engineering Report describing in detail the 
method with which the permittee proposes to meet 
all effluent limitations required in the permit. Upon 
receipt of this information, the permit may be re¬ 
vised. 


This permit shall become effective on July 12, 1974. 

This permit and the authorization to discharge shall 
be binding upon the permittee and any successors in in¬ 
terest of the permittee and shall expire at midnight on 
July 11, 1979. The permittee shall not discharge after 
the above date of expiration. In order to receive author¬ 
ization to discharge beyond the above date of expiration, 
the permittee shall submit such information, forms, and 
fees as are required by the agency authorized to issue 
NPDES permits no later than 180 days prior to the above 
date of expiration. 

By authority of Gerald M. Hansler, P.E. 

(Regional Administrator! 


Date: July 9, 1974 


Richard A. Flye 
(Signature) 

Richard A. Fly? 
Chief 


Water Enforcement Branch 
Enforcement and Regional 
Counsel Division 



Affidavit of William J. Muszynski 

UNITED STATES DISTRICT COURT 
Southern District of New York 


Sun Enterprises, Ltd., et al., 
—v.— 


Plaintiffs, 


Russell Train, et al., 

Defendants. 


State of New York, 

County of New York, ss.: 

William J. Muszynski, being duly sworn, deposes and 
says: 

1. I am employed as a Supervisory Sanitary Engineer 
by the United States Environmental Protection Agency 
("EPA”) in its Facilities Technology Division. I re¬ 
ceived my Masters of Science in Civil Engineering degree 
with a major in sanitary engineering, from Newark 
College of Engineering in June, 1972. As Chief of the 
Municipal Permits Section of EPA, it is my responsibility 
to ensure that National Pollutant Discharge Elimination 
System i “NPDES” i permits are developed in accordance 
with the Federal Water Pollution Control Act Amend¬ 
ments of 1972 i “the Act” ». In connection with the NPDES 
permit applied for on or about December 27, 1973 and 
issued on July 12, 1974 to H & H Land Corporation 
(“H & H”>, I am familiar with the facts surrounding 
issuance of the permit. 




2. A discharge permit such as the H & H permit is 
prepared in close consultation with Federal, State and 
other regulatory agencies. This procedure is mandated 
by the Act and regulations promulgated thereunder 33 
I'.S.C. 1311-1342 (19721. Effluent limitations in NPDES 
permits are developed from applicable federal and state 
water quality requirements. In all cases, the more 
stringent limitations for each parameter in a permit are 
incorporated in the permit. 

3. Unlike most NPDES permits issued for sewage 
treatment plants, the H S H permit was issued in con¬ 
nection with a newly designed and constructed facility. 
Under the Act, sewage treatment plants of the H & Id 
type are required to meet only secondary treatment in 
order to satisfy federal standards. However, because of 
the interrelationship of federal and state standards, the 
il & H plant will have to satisfy standards far beyond the 
secondary treatment limitations. 

4. In accordance with EPA procedure, upon receipt 
of II & H’s application, my office proceeded to draft a 
proposed permit. This permit was circulated to the New 
York State Department of Environmental Conservation 
i “DEC” i for its consideration, i.e., a request for certifica¬ 
tion of the proposed discharge was sent to the DEC. (See 
Item 2 of the Tisch Affidavit >. DEC, by letter dated April 
5, 1974, issued an intent to certify that the permit, with 
certain additions, would satisfy all applicable New York 
State water quality standards for intermittent streams. 
These limitations, including effluent restrictions and samp¬ 
ling and monitoring requirements, were eventually in¬ 
corporated into the permit. 

5. Brown Brook, the receiving stream of the H & H 
discharge, has been classified by DEC as an intermittent 
stream. Intermittent streams are streams which may, at 
some time during the year, exhibit no flow. At these 
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times, the only flow in the stream would be the effluent 
from the treatment facility. The DEC standards utilized 
herein are among the most stringent stream standards in 
New \ ork State. In addition, DEC established limitations 
on the quantity of phosphorus and suspended solids dis¬ 
charged and on the effluent and in-stream chlorine resi¬ 
duals. These standards provide that effluent quality from 
such discharges shall approach the quality of the receiving- 
water. 

G. EPA also sent copies of the H & H draft permit 
to the U. S. Army Corps of Engineers and Department of 
the Interior to solicit any comments on the proposed 
discharge. At this time, public notice of the completed 
application from H & H and of the draft permit was 
published in the Peekskill Star (See Item 7 of the Tisch 
Affidavit). All interested persons were invited to com¬ 
ment on the draft permit and to request, if desired, either 
a public or adjudicatory hearing on the proposed dis¬ 
charge. No request for a hearing was received. 

7. Approximately 30 days thereafter, a letter was 
received from plaintiff Lyman Kipp, on Sun Enterprises, 
Ltd., stationery. The letter f Exhibit 8 to the Tisch 
Affidavit i does not state whether its comments are ad¬ 
dressed to the proposed permit or merely to the situation 
in general. After some intra-agency discussion, it was 
determined not to respond to that letter, and the letter 
was considered as a comment upon the proposed permit. 

8. I am advised that a memorandum of law is to be 
submitted herewith which will analyze the legal conse¬ 
quences of the above facts in light of the claims made in 
the present action. 

9. One of the requirements of the H & H permit is 
that no less than 0.5 milligrams per liter (mg/1) chlorine 
be present in the effluent. Due to an error in transcribing, 


this requirement as found in the permit insufficiently re¬ 
states the requirement as certified by DEC. It is this 
0.5 mg/1 figure which is mentioned in the Cardenas 
Affidavit. In order to conform with the intent of the 
DEC certification as detailed in its letter of April 10, 
1974, the permit will be revised to read: “The concentra¬ 
tion of residual chlorine, during the disinfection period, 
shall be five-tenths milligram per liter (0.5 mg/1) or 
greater after a minimum of 15 minutes contact time, 
...” »See Exhibit 6 in the Tisch Affidavit I. It is the 
intent of this requirement to insure sufficient disinfection. 
In addition, as required to meet the federal definition of 
secondary treatment, the permit contains an effluent limi¬ 
tation on the allowable level of fecal coliform bacteria 
present in the effluent. 

10. There are, however, other limitations in the permit, 
whose purpose is to reduce or eliminate the possible danger 
to fish posed by the chlorine. These require that no more 
than 0.05 mg 1 of chlorine be present in the stream in 
the immediate vicinity of the discharge, and that no more 
than 0.03 mg 1 of chloramine < a chlorine derivative t be 
present in the stream after reasonable mixing. As a 
practical matter, since the stream is classified intermit¬ 
tent. with the possibility of no stream flow being available 
for mixing, the treatment plant will have to provide for 
dechlorination of its effluent prior to discharge into Brown 
Brook to satisfy all standards. 

11. It is the responsibility of EPA to develop NPDES 
permits with effluent limitations, sampling and monitoring 
provisions and other terms and conditions consistent with 
the Act. It is also the responsibility of EPA to insure 
that the terms and conditions of the NPDES permit are 
met by the permittee. It is the responsibility of the 
permittee to provide treatment facilities which will achieve 
an effluent quality which will comply with the NPDES 
permit. The NPDES discharge permit issued to H & H 
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Land on July 12, 1974 is consistent with these require¬ 
ments of the Act. 

s William J. Muszynski 
William J. Muszynski 

Sworn to before me this 
14th day of February, 1975 

Coles H. Phinizy, Jr. 

Notary Public 

Coles H. Phinizy, Jr. 

Notary Public. State of New York 
No. 31-3094050 
Qualified in New York County 
Commission Expires April 30, 1975 
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Form 280 A-Affidavit of Service by Mall 
Rev. 3/72 


AFFIDAVIT OF MAI LI NT, 


CA 75-6068 


State of New York ) v8 
County of New York ) 


’auline Troia, being duly sworn, 

deposes and says that s he ia employed in the Office of the 
United Statea Attorney for the Southern District of New York. 


That on the 21st: day of 

November _19 75 s he served a copy of the within 

govt's brief 


by placing the same in a properly postpaid franlced en’'» t ope 
addressed: 

1) Blasi £ Timmerman, Esns., 360 Fo. Bway, Tarytown, NY 10591 (1 cy) 

2) 0 Haroer LeComnte, Asst. Atty fen. TJ ater Resources Bureau NY Ftate 
Atty General's Office The State Campus, Albany, NY Cl cy) 

3) Chambers £ Chambers, Esqs., 60 East 42nd Ft. 'TY TY (1 cy) 

4) Marshall, Bratter, Greene, Allison f. lucker, Esqs., 430 °ark Ave. NY 

MY 10022 )2) cooies) 

5) Anderson, Russell, Kill i Olick, Esos., 30 Fifth tve. NY TY 10020 
(2 copies) 


And deponent further says 

she sealed the said envelope__s and placed the sane in the 
mail chute drop for mailing in the United States Courthouse, 
Poley Square, Borough of Manhattan, City of New York. 


/) 



/) 

j*. 


V 


rs 
4 ' 



Sworn to before me this 





